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OPINION
I. FACTS
Charles Onofua testified that he and his friends Ganza Rwango and Nebiu Messay held a
party at a Davidson County Quality Innon September 13, 1997, in cel ebration of the Ethiopian New

Year. After the party started at approximately 9:00 p.m., Onofua and Rwango worked at the door
to collect admission from those attending the party.



Onofuatestified that Defendant arrived at the party at approximately 10:30 p.m., along with
Beniam Tekey and another individual. Although the price of admission was posted by the door, the
group inquired about the price of admission and also asked why the party was not free. When
Rwango replied that most things cost money, one of the individual s paid the admission pricefor the
group. Shortly thereafter, someone complained to Onofua that Tekey was smoking, and Onofua
approached Tekey and asked him not to smoke. Onofua then returned to the door.

Onofuatestified that after he returned to the door, Defendant began calling for himto return
to the party room. Onofua then told Rwango that he did not want to talk to Defendant because the
matter had already been settled. At this point, Rwango approached Defendant and Defendant said
that Onofua had accused Defendant’ s friend of smoking. Onofua then approached Defendant and
stated that he had not accused Defendant’s friend of smoking, but had merely been told that the
friend wassmoking. Inresponse, Defendant became angry and he grabbed Onofua’ ssleeve. Onofua
then felt something on hishand and when helooked at his hand he saw blood. Onofuatold Rwango
that he had been stabbed, and Rwango and Messay escorted Defendant out of the party.

Onofuatestified that he and some other individuals followed Defendant outside. When he
got outside, Onofuasaw Defendant shove Rwango and saw Rwango shove Defendant against awall.
Onofuaalso saw Rwango and Messay “toss’ Defendant “ between each other.” Rwango thenyelled
that he had been stabbed, and Onofua sawv blood on Rwango’schest. At this point, Defendant
grabbed hiskey from the ground and started running. Defendant then droveaway inhiscar. Onofua
admitted that although it appeared that Defendant had apocket knife attached to hiskey chain, he
was not able to look closely enough to determine that it actually was a knife.

Atsede M ehari testified that she assisted Rwangointaking admission at the door of the party.
Mehari observed that when Defendant came to the door with Tekey and the other individual, the
group became angry about having to pay admission and the men cursed at Rwango and threw their
money at him.

Nebiu Messay testified that while he was making preparationsfor the music at the party, he
was told that Onofua had been stabbed by Defendant. Messay then asked Defendant to go outside,
and Defendant accompanied him to thedoor. Messay and Defendant were followed by Onofuaand
Rwango.

Messay testified that when they got to the door, Defendant indicated that he did not want to
leave and he started pushing Rwango. Rwango then pushed Defendant out the door, Rwango and
Defendant pushed each other, and Defendant fell to the ground. Messay observed that when
Defendant fell down, akey fell out of his pocket. Messay then saw Defendant pick up hiskey and
punch Rwango in the ched. Although Messay saw something in Defendant’ s hand that was silver
and flashed, he could not tell whether it wasaknife. However, Messay did see the silver object hit
Rwango in the chest and he saw alot of blood come out of Rwango’ s chest immediately thereafter.



Officer Arthur Messmer testified that on September 13, 1997, he was dispatched to
Defendant’s apartment. Messmer |located Defendant at the apartment and arrested him without
incident. When Messmer searched Defendant pursuant to arrest, he did not discover any weapons
or keys on Defendant’ s person.

Detective Mahelia Sloan testified that shortly after Defendant was arested, he gave his
consent to a search of his vehicle and residence. Sloan did not find any wegpons in Defendant’s
vehicle or residence.

Detective Sloan testified that Defendant acknowledged that he had been at the party.
Defendant told Sloan that while he was at the party, two Nigerian men approached him and his
friends and asked one of hisfriends not to smoke. Defendant stated that an argument ensued, and
one of the Nigerians grabbed him by the shirt and hit him inthe head. Defendant stated that he put
up his arms to defend himself, but he was punched again and he fell down. Defendant also told
Sloan that he then went outside and he wasfollowed by the Nigerians. Defendant stated that hethen
ran to his car and drove away. Defendant denied having a knife and he claimed that one of the
Nigerians had aknife. Defendant stated that the only things he had in his hands were his keys.

Dr. John Gerber testified that he performed an autopsy on the body of Rwango on September
15, 1997. Dr. Gerber determined that the causeof death was a stab wound to the right upper chest.
Dr. Gerber noted tha the stab wound was six and one quarter inches long. Although Dr. Gerber
could not determine with complete certanty what kind of weapon caused the wound to Rwango’'s
chest, he believed that the wound was consistent with a sharp blade.

Dr. Gerber testified during cross-examination that thewound was deep at the entry point, but
it “gradually taper[ed] off to nothing more than superficial tissue.” Dr. Gerber also testified that
although it was unlikely, it was possible that the wound was caused by akey. When Dr. Gerber was
asked whether Rwango’s chest wound could have been inflicted with akey if “there [was] enough
force such as the victim jumping on top of the person while the other person thrusts upward,” he
responded that it was possible.

Wegayehu Mengeshatestified that when he arrived at the party, he observed that Defendant
and Rwango were pushing each other. Mengesha subsequently saw Rwango “swing his leg” at
Defendant. Defendant then fell to the ground and Rwango grabbed Defendant’ s shirt. Defendant
and Rwango began struggling, and Rwango eventually ended up on top of Defendant. Mengesha
then saw Rwango stand up and he saw Defendant put something in his pocket and run away.
M engesha noticed that when Rwango stood up, he was bleeding from the chest.

Donte Jonestestified that hewasworking asasecurity guard at the Quality 1nn on September
13, 1997. During the party, Jones heard a disturbance and he looked outside to see what had
occurred. Jones saw one man whose arm was bleeding and he a so saw another man on theground
who wasbeing kicked. Jonesbelieved that the man on the ground waskicked by at |east one person,
and possibly several people. Jones could not identify anyone who was involved in the incident.
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1. LESSER-INCLUDED OFFENSE

Defendant was charged withfirst degree murder in count oneof theindictment. At theclose
of the State’ sproof, thetrial court granted amotion for judgment of acquittal for first degree murder
and the case was subsequently submitted to the jury on thelesser-included offense of second degree
murder. Thetrial courtinstructed thejury onthelesser-included offensesof voluntary mansl aughter
and reckless homicide, but the court denied a request to instruct the jury on criminally negligent
homicide. Defendant contends that the trial court erred when it failed to instruct the jury on
criminally negligent homicide as alesser-included offense of second degree murder.

A.

Tennessee Code Annotated section 40-18-110(a) providesthat atrial court must chargethe
jury with all lesser-included offenses included in the indictment, without any request on the part of
thedefendant to do so. Tenn. Code Ann. 840-18-110(a) (1997). Under thisprovision, “*atrial court
must instruct the jury onall lesser-included offenses if the evidence at trial islegally sufficient to
support a conviction for the lesser offense.’” State v. Burns, 6 S.W.3d 453, 464 (Tenn. 1999)
(quoting State v. Langford, 994 SW.2d 126, 128 (Tenn. 1999)).

Under the test recently set forth by the Tennessee Supreme Court, an offense is a lesser
included offense of another if:
(a) al of its statutory elements are included within the statutory elements of the offense
charged; or
(b) it fails to meet the definition in part (a) only in the respect that it contains a statutory
element or elements establishing
(1) adifferent mental state indicating alesser kind of culpability; and/or
(2) alessseriousharm or risk of harm to thesame person, property or publicinteres;
or
(c) it consists of
(1) facilitation of the offense charged or of an offense that otherwise meets the
definition of lesser-included offensein part (a) or (b); or
(2) an attempt to commit the offense charged or an offense that otherwise meetsthe
definition of lesser-included offensein part (a) or (b); or
(3) solicitation to commit the offense charged or an offense that otherwise meetsthe
definition of lesser-included offense in part (a) or (b).
Burns, 6 S\W.3d at 466-67.

If a particular offense is a lesser-included offense under the above test, the next inquiry is
whether the evidencejustifiesajury instruction on such lesser offense. Id. at 467. Thisinquiry has
two parts. “First, thetrial court must determine whether any evidence exists that reasonable minds
could accept asto the lesser-included offense.” 1d. at 469. “In makingthisdetermination, thetrial
court must view the evidence liberally in the light most favorable to the existence of the lesser-
included offense without making any judgments on the credibility of such evidence.” Id. “Second,



the trial court must determineif the evidence, viewedin thislight, islegally sufficient to support a
conviction for the lesser-included offense.” 1d.

B.

Initially, the State contends that the Burnstest isinapplicablein this case because Burnswas
not decided until after Defendant’ strial wascompleted. Specifically, the State arguesthat theBurns
test cannot be applied retroactively toacasein which thetrial was held before the test wasset forth
by the supreme court. However, the Burnstest has been applied retroactively by this Court too often
for the retroactive nature of the Burns test to be seriously questioned. See, e.q., State v. Harvey
Phillip Hester, No. 03C01-9704-CR-00144, 2000 WL 294964 (Tenn. Crim. App, Knoxville, Mar.
22, 2000); State v. Terry T. Lewis, No. M1999-00876-CCA-MR3-CD, 2000 WL 284181 (Tenn.
Crim. App., Nashville, Mar. 17, 2000); Statev. Khanh V. L e, No. W1998-00637-CCA-R3-CD, 2000
WL 284425 (Tenn. Crim. App., Jackson, Mar. 9, 2000); State v. Gary Lee Miller, No.
M1998-00788-CCA-R3-CD, 2000 WL 246452 (Tenn. Crim. App., Nashville, Mar. 6, 2000); State
v. Brandon Patrick, No. 03C01-9905-CC-00201, 2000 WL 122247 (Tenn. Crim. App, Knoxville,
Jan. 26, 2000); Statev. David Michael Gamble, No. 03C01-9812-CR-00442, 2000 WL 45718 (Tenn.
Crim. App., Knoxville, Jan. 21, 2000); State v. Laconia Lamar Bowers, No.
E1999-00170-CCA-R3-CD, 2000 WL 15020 (Tenn. Crim. App., Knoxville, Jan. 11, 2000). Clearly,
the above cases indicate that Burns is applicable retroactively to cases on direct appeal. Thus, the
Burnstest is applicable in this case.

C.

Itisevident that criminally negligent homicideisalesser-included offense of second degree
murder under part (a) of the Burnstest. In Burns, the Tennessee Supreme Court stated that part (a)
of thetestisessentially the same asthe * statutory elements approach” for determining whether one
offenseisalesser-included offense of another that it had previously established in Howard v. State,
578 SW.2d 83 (Tenn. 1979). Burns, 6 SW.3d at 467. Under Howard, “an offenseis necessarily
included in another if the elements of the greater offense, as those elements are set forth in the
indictment, include, but are not congruent with, all the elements of the lesser.” 578 S.W.2d at 85.

InStatev. Lynn, 924 S.W.2d 892 (Tenn. 1996), the Tennessee Supreme Court expressly held
that “[c]riminally negligent homicide is. . . alesser included offense of second-degree murder
pursuant to the definitionin Howard v. State, 578 SW.2d 83, 85 (Tenn. 1979).” Lynn, 924 SW.2d
at 899. The supreme court noted that:

Criminally negligent homicide requires that an accused engage in criminally negligent

conduct which resultsin death. Tenn. Code Ann. 8 39-13-212 (1991 Repl.). Second-degree

murder is aknowing killing of another. Tenn. Code Ann. § 39-13-210 (1995 Supp.). Our
criminal code defines the mens rea of criminal negligence as occurring if a person acts
intentionally, knowingly, or recklessly. Tenn. Code Ann. § 39-11-301(a)(2) (1991 Repl.).

Therefore, an offense that requires that the accused act knowingly necessarily includes

offenses in which the accused’ s mental state was one of criminal negligence.




Becausecriminally negligent homicideisalesser-included offense of second degree murder
under the Howard test and because part (a) of the Burnstest is essentially the same as the Howard
test, criminally negligent homicide is therefore alesser-included offense of second degree murder
under part (a) of the Burns test.

D.

Having determined that criminally negligent homicideisalesser-included offense of second
degree murder, we must also determine whether the evidencejustified an instruction on criminally
negligent homicide. Aspreviously stated, thisinquiry involvestwo determinations. “First, thetrial
court must determine whether any evidence exists that reasonable minds could accept as to the
lesser-included offense.” Burns, 6 SW.3d at 469. “In making this determination, the trial court
must view the evidence liberally in the light most favorable to the existence of the lesser-included
offensewithout making any judgments on the credibility of such evidence.” Id. “Second, thetrial
court must determineif theevidence, viewedinthislight, islegally sufficient to support aconviction
for the lesser-included offense.” 1d.

Under Tennessee law, criminally negligent homicide is defined as “[c]riminally negligent
conduct which resultsin death.” Tenn. Code Ann. § 39-13-212(a) (1997). In addition,
“Criminal negligence’ refersto a person who acts with criminal negligence with respect to
the circumstances surrounding that person’s conduct or the result of that conduct when the
person ought to be awareof a substantial and unjustifiable risk that the circumsances exist
or the result will ocaur. The risk must be of such a nature and degree that the failure to
perceive it constitutes a gross deviation from the standard of care that an ordinary person
would exercise under all the circumstances as viewed from the accused person’ s standpoirt.
Tenn. Code Ann. § 39-11-106(a)(4) (1997).

We conclude that when the evidence is viewed “liberally in the light most favorableto the
existence of [criminally negligent homicide] without making any judgments on the credibility of
such evidence,” there was evidence that “reasonable minds could accept as to” tha offense.
Mengeshatestified that he observed Defendant and Rwango both pushing each other and hethen saw
Rwango kick Defendant, causing Defendant to fall to theground. Mengeshatestified that Rwango
grabbed Defendant’ s shirt, Rwango and Defendant then began sruggling, and Rwango eventually
ended up on top of Defendant. Mengesha also testified that after Rwango and Defendant struggled
with each other for abrief period, Rwango stood up and held his bleeding chest. I1n addition, the
only identifiableobject any of the withesses ever saw in Defendant’ shand was a key. No witness
could affirmatively testify that he or she actually saw a knife and no knife was ever found on
Defendant’s person or in his residence or vehicle. Further, Dr. Gerber tedified during cross-
examinationthat it was possiblethat Rwango’ s chest wound was caused by akey and it was possible
that the wound could have been inflicted with akey if “there [was] enough force such asthe victim
jumping on top of the person while the other person thrusts upward.”

Under these circumstances, we concludethat therewas evidencethat reasonable mindscould
accept asto thelesser offense of criminally negligent homicide. We a so concludethat the evidence
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in this case was sufficient to support aconviction for criminally negligent homicide. Therefore, we
hold that the trial court erred when it failed to instruct the jury on the lesser-included offense of
criminally negligent homicide.

E.

Having determined that the trial court erred when it failed to instruct the jury on the lesser-
included offense of criminally negligent homicide, we must also determine whether the error was
harmless.

We note that there has been some disagreement about the proper standard for determining
whether an erroneousfailuretoinstruct on alesser-included offenseisreversibleerror. For instance,
some members of this Court have concluded that atrial court’s erroneous failureto instruct on a
lesser-included offense is always subject to the following rule:

Reversal isrequired if the error affirmatively appearsto have affected the results of thetrial

on the merits, or in other words, reversal is required if the error more probably than not

affected the judgment to the defendant’ s prejudice.

Statev. Khanh V. Le, No. W1998-00637-CCA-R3-CD, 2000 WL 284425, at *8 (Tenn. Crim. App.,
Jackson, Mar. 9, 2000) (quoting State v. Williams, 977 SW.2d 101, 105 (Tenn. 1998)). However,
one member of thisCourt has concluded that the above rule as stated in Williamsislimited to cases
in which the jury corvicts a defendant for the highest offense on which it isinstructed, to the
exclusion of a lesser-included offense on which it was instructed that is higher than the lesser-
included offensethat it was not instructed on. Khanh'V. Le, 2000 WL 284425, & * 12—-14 (Woodall,
J., dissenting) (noting that Williams held that the failure to instruct the jury on voluntary
manslaughter was harmless error because the jury was instructed on both first and second degree
murder and chose to convict the defendant of the highest offense of first degree murder rather than
second degree murde).

We a'so note that although the supreme court made the above statement in Williams, it also
stated that “the trial court’s erroneous failure to charge [the lesser-included offense] is harmless
beyond areasonabledoubt . ...” 977 SW.2d at 106. Moreover, in Statev. Bolden, 979 SW.2d 587
(Tenn. 1998), the supreme court stated that the purpose of the statute requiring instruction onlesser-
included offensesisto protect theright totrial by jury andstated that the obligation under thisstatute
ismandatory. 1d. at 593. Further, the supreme court cited Williamsfor the proposition that “[t]he
failure to instruct on alesser offense . . . may be shown to be harmless beyond a reasonable doubt
under some circumstances.” Bolden, 979 SW.2d at 593. Further, the supreme court recently held
that atrial court’ sfailureto instruct on alesser-included offense wasreversible error because when
the evidence was viewed in the light most favorable to the lesser-included offense, the jury “ might
have concluded” that the defendant was guilty of the lesser rather than the greater offense. Statev.
Eric Flemming, --- SW.3d ---, No. M1997-0073-SC-R11-CD, dlip op. a 6 (Tenn. April 3, 2000)
(emphasisadded). Significantly, in Eric Flemming, the supreme court made no referenceto therule
stated abovefrom Williams. Given the supreme court’ sdecisionsinBolden and Eric Flemming, we
conclude that the general ruleisthat the erroneous failure to instruct on alesser-included offenseis
reversible error unlessit is shown to be harmless beyond a reasonabl e doubt.
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In this case, the jury acquitted Defendant of second degree murder and voluntary
manslaughter and convicted him of reckless homicide—the lowest offense on which it was
instructed. We cannot say with even the least degree of confidence that had the jury also been
instructed on criminally negligent homicide, the jury would have convicted Defendant of reckless
homicide instead of criminally negligent homicide. Indeed, we note that essentially, the only
difference between reckless homicide and criminally negligent homicide is that redkless homicide
requires proof that the defendant was aware of but consciously disregarded a substantial and
unjustifiablerisk while criminally negligent homicide requires proof that the defendant should have
been aware of asubstantial and unjustifiablerisk. See Tenn Code Ann. 88 39-11-106(a)(4); 39-11-
106(a)(31); 39-13-212(a); 39-13-215(a) (1997). We cannot say that the proof that Defendant was
aware of and consciously disregarded a substantial and unjustifiablerisk was so overwhelming that
if thejury had been given a choice, the jury would not have determined merely that Defendant was
not aware but should have been aware of therisk. Thus, we conclude that thetrial court committed
reversible error. See State v. Michael Jason Powers, No. M1998-00264-CCA-R3-CD, 1999 WL
1103493, at *5 (Tenn. Crim. App., Nashville, Dec. 7, 1999) (holding that the trial court’s error in
failing to instruct the jury on a lesser-included offense was reversible error because the jury
convicted the defendant of the lowest offense for which it was instructed and this Court could not
say that the jury would have convicted the defendant of the greater offense rather than the lesser
offenseif it had been given the choice).

Becausethetrial court erred whenit failed toinstruct the jury onthe lesser-included offense
of criminally negligent homicide, we reverse Defendant’ s conviction for reckless homicide and we
remand this matter for anew trial.

1. SENTENCING

Defendant challenges both the length of his reckless homicide sentence and the consecutive
nature of his sentences. Because we have reversed Defendant’ s conviction for reckless homicide,
we need not address these i ssues.

V. CONCLUSION

In conclusion, we hold that the trial court erred when it failed to ingtruct the jury on the
lesser-included offense of criminally negligent homicide and wereverse Defendant’ sconviction for
recklesshomicide and remand this matter for anew trial. However, Defendant has not challenged
his conviction and his entence for aggravated assault, and we affirm the judgment of thetrial court
in that regard.



